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内容摘要 
征收权与财产权的关系是美国宪法研究的核心问题之一。作为两者关
系的平衡点，公用要件的重要性不言自明。美国征收法中的公用要件与中
国征收法中的公共利益要求可以通约，诉诸美国征收法智识历来是国内征
收制度研究的普遍路径。2011 年《国有土地上房屋征收与补偿条例》颁布
前后，公共利益论争百家齐鸣，但由于司法审查实践及其研究的匮乏，仍
未解决如何从理论建构走入真实世界的问题。近年来的城镇化运动以及集
体土地制度变革再次将中国财产法推向征收权与财产权关系颇为紧张的历
史节点。在一端为征收权，另一端为财产权的跷跷板上，如何发挥宪法和
法律所提供的支点——公共利益要件的作用？如何设置保证征收活动公共
性的程序框架？如何协调征收活动中的各方主体的相互关系？如何处理好
旧城改造征收中的公共利益问题？如何明确公共利益与商业利益在征收活
动中的关系？如何唤醒司法审查在保证征收活动公共利益属性中的功能？
美国征收法理论与实践提供了可资借鉴的经验。 
本文除引言和结语外，逻辑上可以分为五章。 
引言部分确立了研究美国征收法上公用教义的立足点——公共利益要
件的中国境遇。《国有土地上房屋征收与补偿条例》虽然明确列举了具体
公共利益类型，但存在术语模糊且宽泛的问题；《土地管理法》虽然明文
规定征收须以公共利益为限，但因制度设计具体性、公共性不足导致悖论；
舆论与实践对补偿问题过分热衷，严重消解着公共利益条款在限制征收权、
保护财产权中的意义——公共利益从拟制走向虚无。美国征收法上，自凯
洛诉新伦敦市案判决以来，公用要件在虚实之间重生，各种公用审查理论
与实践层出不穷，为解构公共利益这道不能逾越的坎提供了智识渊源。 
第一章涉及宪法解释，关注公用教义的核心问题之一，即公用是什么。
从原旨主义理论来解读，公用概念本身构成对征收权的实质限制，并非仅
仅描述征收活动本身；公用的原初含义并不仅限于狭义公用——由公众使
用，反而蕴含了广义公用的内核——公共利益。从建国前后深受英国法和
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大陆法系影响的教义，到州法院占主导地位的 19 世纪，再到联邦最高法院
最终确立以广义公用为核心的现代教义，公用概念虽然愈加具有动态性，
但作为其核心的“公共性”要求愈加明晰——征收所产生的利益应具有普
遍性和平等性，从而奠定了公用要件类型化的基础。正向角度囊括了“通
过政府使用来实现由公众使用”、“事实上由公众使用且未转移给私主体”、
“为了公众事实上使用而转移给私主体”、“虽然公众事实上没有使用，
但有直接利益”、“虽然公众事实上没有使用，但有间接利益”五种类型；
反向角度则包括禁止私用征收原则与必要性例外和附带利益例外。 
第二章聚焦公用教义的核心问题之二，即由谁来判断公用，这是公用
判断的背景问题。联邦最高法院从两个角度作出回答。在横向分权上，主
要关注立法权与司法权之间的关系——公用本身的政策色彩导致极端遵从
的司法审查路径。在纵向分权上，聚焦联邦法院与州法院的关系——基于
州法院更为熟知地方情况，联邦最高法院强调尊重州法院的判决；基于人
权保护的需要，联邦最高法院允许州法院为私有财产提供更多的保护。联
邦最高法院对待分权问题的态度与其司法哲学、联邦主义结构原则的演进
密切相关。尤其在横向分权问题上，公用司法审查必须克服麦迪逊两难，
才能恰当安排立法权与司法权的角色，防止征收权滥用。理论上存在基本
权利路径、政治过程路径、司法克制路径。相较之下，政治过程路径关注
征收程序，具有部分可操作性，但仍需妥当对待公用要件的相关影响因素。 
第三章将公用要件置于联邦宪法第五修正案征收条款中研究，力图描
述一种整体性公用审查路径。“公用”是征收条款中的概念，与“take”、
“私有财产”、“公正补偿”相互勾连，后三者构成评断公用要件的参照
系。在“take”术语构成的参照系中，基于征收权与警察权之间的关系演进，
公用要件与作为警察权目的的公共健康、公共安全、公共道德与一般福利
并无差异；基于联邦和州层面征税权之目的限制的各自变迁，公用要件与
一般福利、公共目的别无二致。公用要件事实上作为一般性限制存在。在
“私有财产”术语构成的参照系中，从传统到现代，财产权概念的变迁在
司法层面上直接反映为财产权宪法地位的降低——次位于诸如言论自由、
宗教自由、人身自由等基本权利，受到相对有限的司法审查保护，最终影
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响了公用教义的发展。司法机构在公用审查中的角色收缩与之密切相关，
现代公用教义正是建立在联邦最高法院所确立的双重审查理论之上。在“公
正补偿”构成的参照系中，公用要件与之虽然分立征收活动的不同阶段，
但却密切相关，互为补足——严格的公用审查在一定程度上可以弥补公平
市场价值标准的不足；被征收者从征收活动中获得的特别利益，应当从公
平市场价值中扣除；甚至在特定情况下，公正补偿构成据以征收私有财产
的公用本身。 
第四章诉诸公用要件本体之外的维度，尝试勾勒一种过程导向的公用
审查路径。以征收的整体过程为主轴，从征收前到征收中，再到征收后，
主体维度（征收者、受益者、被征收者）、程序维度（征收内与征收外程
序）、时间维度（产生时间、实现时间、持续性）、空间维度（征收范围、
区位）分布期间。每一个维度的设置与审查都代表了对征收法律关系主体
权利、义务、特权、权力的分配与理解。征收前的审查主要考量征收者的
权力来源，征收前的调研、规划、协商程序；征收中的审查主要关注此时
此刻是否可以合理预见未来公用，应当选择何种审查标准；征收后的审查
主要检视未来公用何时实现，是否存在充分措施保障其实现，以及是否存
在公正补偿之外的针对被征收者的权利救济等。 
第五章立足中国问题言说美国经验的启示。公用教义与公共利益要件
在社会经济背景虽有分殊，但在立足于中国语境的前提下，并不妨碍比较
借鉴。以城市更新为目的的征收，在美国主要表现为衰败区征收，在中国
主要体现为以旧城改造为目的的征收。衰败区征收主要开始于 20 世纪初期，
其发展与演进对于中国正轰轰烈烈展开的旧城改造而言，具有启示意义。
在中国征收法中，商业开发问题始终争议纷纷，美国法上处理以商业开发
为目的的征收的路径可以提供一定的指引。除了立法规定外，公共利益要
件要想真正发挥限制征收权、保障公民私有财产权的作用，还必须借助司
法审查。以凯洛案判决为启发点，美国法上形成的幌子征收审查和征收的
规划控制审查，值得借鉴。 
 
关键词：公用教义；原旨主义；司法哲学；征收条款；基本维度
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ABSTRACT 
The tension between eminent domain and property rights is one of the core 
issues in U.S. constitutional law. As a balance of this relationship, the 
importance of public use is obvious. Public use in U.S. eminent domain law is 
the same as public benefits in China, and scholars often resort to the knowledge 
in U.S. eminent domain law as a comparison, when they study domestic 
condemnation system. Around the enactment of the Regulation on the 
Expropriation of Buildings on State-owned Land and Compensation of 2011, 
different kinds of arguments about public benefits exploded, while due to the 
lack of practices and studies of judicial review, there has been still no effective 
approach to bring the theoretical construction into the real world. In recent 
years, the urbanization movement and the collective land system transformation 
reveal another historical node of the relationship between eminent domain and 
property rights in Chinese property law. On a teeterboard with eminent domain 
in one side and property rights in the other side, what should we do with the 
“public benefits” pivot points offered by the Constitution and laws? How 
should we install the procedural framework in order to assure the public nature 
of condemnation activities, coordinate the interrelationship among different 
parties, and break the knot in the relationship between public benefits and 
commercial benefits? What should we do to make judicial review actually work 
to guarantee the condemnation activities for public benefits? The theories and 
practices in U.S. eminent domain law provide valuable insights. 
Besides the Introduction and the Conclusion, this dissertation is divided 
into five parts. 
The Introduction establishes the premise of the study on the public use 
doctrine in U.S. eminent domain law——the public benefits requirement’s 
situation in China. Although the Regulation on the Expropriation of Buildings 
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on State-owned Land and Compensation exemplifies concrete kinds of public 
benefits, the vagueness and broadness problems still exist; the Land 
Management Law clearly states that the condemnations must be for public 
benefits, but the insuffiencies of concreteness and public nature lead to some 
paradox; the public opinion and existing practices mainly focus on the 
compensation problem, which severely undermine the function of the public 
benefit clause in limiting eminent domain and protecting property rights——
from fiction to nothingness as a result. In U.S. eminent domain law, Since Kelo 
v. City of New London, the public use requirement has gotten a new life, and 
varieties of public use review theories and practices has sprung up, which 
provides intellectual resources to deconstruct this insurmountable requirement. 
Chapter 1 involves constitutional interpretation, and focuses on one of the 
core issues of the public use doctrine, i. e., what does “public use” mean? Based 
on Originalism, the public use concept itself constitutes a substantive limitation 
on eminent domain, which is not simply describing what condemnation 
activities should look like; the original meaning of “public use” not only 
includes the narrow one——use by the public, but also suggests a broad one—
—public benefits. From the influence of English Law and Civil Law during the 
foundation era to the dominance of state courts in the nineteenth century, and 
the modern public use doctrine of the broad one established by the Supreme 
Court, the concept of public use has been more and more dynamic, but the 
public nature as its core has been also more and more clear——the benefits 
from eminent domain should be universal and equal to the public, which 
grounds the categorization of the public use. From the positive perspective, 
there are “use by the public through government use”, “actual use by the 
public”, “transferring to a private party for actual use by the public”, “direct 
public benefit or purpose without actual use by the public”, “indirect public 
benefit or purpose without actual use by the public”; From the negative 
perspective, there are “the private use prohibition”, “indispensability 
exception”, and “the incidental benefit exception”. 
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Chapter 2 focuses on the second core issue of the public use doctrine, i.e., 
who should decide the public use, which is the background issue of the public 
use judgment. The Supreme Court answers this question from two directions. 
As for the horizontal separation of powers, mainly the relationship between the 
legislative power and the judicial power, the policy character of public use 
leads to an extremely deferential way of judicial review. As for the vertical 
relationship between federal courts and state courts, because of the familiarity 
with local conditions, the Court emphasizes respecting the decisions of state 
courts; because of the need of human rights protection, the Court allows the 
state courts to provide more protection for private property. The attitude 
towards the issue of separation of powers of the Court has much to do with the 
evolution of its judicial philosophy and the structure principle of federalism. 
Especially with the horizontal issue, only by overcoming Madisonian Dilemma 
can the judicial review of public use properly assign the relative roles of the 
legislative power and the judicial power, and prevent the abuse of eminent 
domain. In theory, there are three approaches to choose——the basic rights 
approach, the political process approach, and the judicial restraint approach. By 
comparison, the political process approach pay attention to reviewing the 
condemnation procedures, which has part of feasibility, but still has to 
appropriately deal with the relevant factors in the public use judgment. 
Chapter 3 focuses on the status of public use in the taking clause of the 
Fifth Amendment of U.S. Constitution, attempting to describe an integrated 
approach of judicial review. “Public use” is a concept in the taking clause, 
which interrelates with “take”, “private property” and “just compensation”, and 
these three concepts constitute the reference systems for understanding “public 
use”. In the reference system of “take”, based on the evolution of the 
relationship between eminent domain and police power, public use is similar to 
public health, public safety, public moral and general welfare, which are 
limitations on police power; based on the respective development of the end 
requirement for taxing power both in the federal and state levels, public use has 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
nothing different with general welfare and public purpose. Public use actually 
exists as a general limitation. In the reference system of “private property”, 
from the traditional phase to the modern phase, the evolution of this concept 
directly left its constitutional status down——being inferior to the fundamental 
rights such as freedom of speech, religious freedom, personal freedom, and 
afforded a relatively limited protection of judicial review, which finally 
affected the development of the public use doctrine. The narrow role of the 
judiciary in the public use determination has a great deal with this, and the 
modern public use doctrine has just taken the theory of double standards of 
judicial review created by the Court for granted. In the reference system of “just 
compensation”, which exists in different stage from public use in condemnation 
activities, but they are closely related and complement each other——a strict 
review of public use can make up the deficiency of the fair market value 
standard; besides the general benefits, the condemnee may gain special benefits 
from the condemnation activities, which should be deducted from the fair 
market value; even in particular situations, the just compensation can be a 
public use for a condemnation. 
Chapter 4 considers other dimensions in addition to public use itself, 
trying to outline a process-oriented public use review approach. Taking the 
whole process of condemnations as principal axis, from the time before to 
during, and again after, the subject dimension(condemnors, beneficiaries and 
condemnees), the procedure dimension(inside and outside the condemnation 
itself), the time dimension(when to emerge, to achieve, and its durability), and 
the space dimension(the scope of condemnations and the location of projects) 
orderly spread out. The design and review of each dimension represent the 
distribution and understanding of the right, duty, privilege and power among 
the subjects in the legal relationship of condemnations. The review on activities 
before condemnations mainly focuses on the power source of condemnors, the 
survey, planning and negotiation procedures; the review on activities during 
condemnations concerns whether there is fairly anticipated future public use at 
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present, and what we should choose about the judicial review standard; the 
review on activities after condemnations principally aims at figuring out how 
long time it will take to make the future use come true, and whether there will 
be sufficient measures to guarantee it, and besides just compensation, whether 
there will be other remedies for the condemnees. 
Chapter 5 reflects the enlightenments of U.S. experience for resolving our 
problems. Although the public use doctrine of U.S. and the public benefit 
requirement of China have different social and economic background, on the 
basis of our context, this will not disturb the comparison and reference. The 
condemnation for urban renewal appears mainly as blight takings in U.S., and 
condemnations for old city reconstruction in China. The blight takings started 
in the early twentieth century, whose development can provide much 
enlightenments for our vigorous reconstruction movement today. In Chinese 
eminent domain law, there is much debate on economic development, and the 
approach to handle this problem in U.S. may provide some guidelines. In 
addition to legislations, in order to make public benefits play a substantive role 
in limiting eminent domain and protecting property rights, we still need to focus 
on judicial review. Taking the Kelo decision as a great inspiration, we can learn 
much from the pretextual taking review approach and the planning control 
approach in U.S. law. 
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